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TVPRA, State Statutes Open
Door for Civil Damage Claims
by Human-Trafficking Victims

Coryne Levine and Pamela Lee*

Abstract: There is not a person alive with a soul that would
believe sex trafficking and other variants of modern slavery
is a good thing. The individuals that perpetrate those hei-
nous acts should be punished accordingly. In 2003, Congress
opened the door for human-trafficking victims to sue for
civil damages under the Trafficking Victims Protection Act of
2000 (TVPRA). Since then the TVPRA and similarly drafted
state statutes have allowed for human-trafficking victims to
seek civil damages against any party that has benefited from
their trafficking. Given this expansive inclusion of third-party
liability, more and more businesses, especially those in the
hospitality industry, are ultimately the ones left to pay for the
criminal acts of human traffickers. This article discusses the
evolving litigation around human-trafficking claims, begin-
ning with a broad overview of human trafficking, followed by
a discussion of the legal standard behind human-trafficking
civil suits and recent guidance from U.S. courts on these types
of claims. The article concludes with guidance of its own on
how businesses can build a foundation for their own defense
while simultaneously helping prevent human-trafficking
crimes from ever occurring.

Civil litigation for third-party claims filed under the Traffick-
ing Victims Protection Act (TVPRA) is still relatively fresh, with
about a third of these claims still in active litigation.' As such, there
is a lack of case law to evaluate overall liability. The case law that
has come out since 2019 has signaled that the TVPRA and statutes
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like it will likely have even broader ramifications than previously
considered. Despite the limited precedential guidance, it is expected
that this seemingly niche area of law will only continue to grow.
A plethora of nonprofit organizations and government agencies
have collectively produced hundreds of available resources on how
to help prevent human trafficking. Overwhelmingly, groups across
the board agree that bringing awareness to human trafficking is
the most foundational method to stopping human trafficking. By
implementing intentional training and internal policies, businesses
can not only insulate themselves from third-party claims but they
can be a force for good in the fight against human trafficking.

Background

What Is Human Trafficking?

The TVPRA, which made human trafficking a federal crime in
2000, provides two different categories of human trafficking: sex
trafficking and labor trafficking.

Sex trafficking is defined as “the recruitment, harboring,
transportation, provision, obtaining, patronizing, or soliciting of
a person for the purpose of a commercial sex act, in which the
commercial sex act is induced by force, fraud, or coercion, or in
which the person induced to perform such act has not attained 18
years of age.”?

In contrast, labor trafficking is defined as “the recruitment,
harboring, transportation, provision, or obtaining of a person for
labor or services, through the use of force, fraud, or coercion for
the purpose of subjection to involuntary servitude, peonage, debt
bondage, or slavery.”’

Key Indicators of Human Trafficking

Individuals identified as being the most vulnerable to human
trafficking are those that (1) recently relocated themselves, (2) have
a history of substance abuse, (3) have a history of mental health
problems, or (4) have been involved in the child welfare systems as
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a child.* However, it is critical to recognize that anyone can become
a victim of human trafficking.

The characteristics listed below point to an active human-traf-
ficking situation that should be reported to local law enforcement
or to the Human Trafficking Hotline:’

= living with their employer or manager,

= signs of poor hygiene,

= signs of physical abuse (i.e., bruises, cuts),

= submissive or fearful characteristics,

= inability to speak to alone,

= appeared to be monitored when interacting with others,

= answers appear to be scripted and rehearsed,

= does not have control or possession of their identifying
documents,

= seen to be unpaid or paid very little,

= seen to be living in overcrowded spaces,

= never alone, and

= under 18,

The Legal Standard Behind These Civil Suits

The TVPRA was first enacted in 2000 to add forced labor,
trafficking for forced labor, and sex trafficking as federal criminal
offenses.® The TVPRA was broadened in 2003 to allow trafficking
victims to recover civil damages from their traffickers in federal
court.” In 2008, Congress again amended the TVPRA. In this latest
iteration, Congress opened the door for third parties to be sued as
“whoever knowingly benefits, financially or by receiving anything
of value” from trafficking crimes will be liable for civil damages.®

The standard for beneficiary claims has been interpreted to
include a large breadth of parties. For example, hotel franchisors
have been held liable under the TVPRA for the actions of their
franchisees.” Even medical professionals have been held liable under
the TVPRA in recent years.'” The number of possible defendants
will likely only increase as some federal courts have acknowledged
the likely possibility that the TVPRA can be successfully pursued
extraterritorially, so long as the offense itself is extraterritorial."
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After civil damages were first allowed under the TVPRA in
2003, approximately 458 cases have been filed under the TVPRA
as of 2020. Regarding all types of trafficking, approximately
$255,298,993.50 have been awarded in damages either through
public settlements, jury verdicts, or judicial rulings.'> About
43.67% of the 458 cases filed have ended in public settlement."
The highest number of federal cases filed under the TVPRA was
in 2019, wherein 88 cases were filed alleging some kind of human
trafficking.'* In comparison, only 6 cases were filed in 2004. Inter-
estingly, almost a third of all cases that have ever been filed under
the TVPRA were still ongoing as of May 1, 2021."

Of the 458 cases, a majority of these civil lawsuits focused on
forced labor (i.e., agricultural workers, au pairs, etc.), with only
8% of the complaints focusing on allegations of sex trafficking.'
However, the Human Trafficking Legal Center expects that number
to drastically rise as the number of cases focusing on sex traffick-
ing accounted for approximately 60% of the cases filed under the
TVPRA in both 2019 and 2020."” Also on the rise are suits present-
ing allegations of both sex trafficking and labor trafficking, rather
than exclusively focusing on one.'®

The TVPRA is not the only statute that has been cited in these
suits. All 50 states have drafted and passed their own legislation
that parallels the TVPRA." These state renditions have provided
additional opportunities, available damages, and venues for these
kinds of actions. Additionally, many of these lawsuits present
some cause of action under the umbrella of negligence, such as the
claim for negligent infliction of emotional distress. Many of these
lawsuits are also filed under the federal or local state’s Racketeer
Influenced and Corrupt Organizations Act (RICO). In situations
where there are allegations of forced labor by an employer, the
Fair Labor Standards Act (FLSA) is often alleged too. Tort-based
causes of actions, like false imprisonment and negligent infliction
of emotional distress, are usually presented as well.*

The number of causes of action available to pursue these kinds
of claims will likely increase in the near future. For example, in
2022, nonprofit organizations across the world joined together
to lobby and raise support for a bill called the “Establishing New
Authorities for Businesses Laundering and Enabling Risks to
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Security Act” (ENABLERS Act). This statute aimed to hold those
who launder illicit funds that could be used to fund trafficking by
requiring a broadly defined group of “financial institutions” to abide
by the anti-money-laundering requirements of the Bank Secrecy
Act. Per the bill, financial institutions could include professionals
you would not normally think of being related to finances like law
firms, marketing professionals, and sellers of antiques.?! The bill
was ultimately blocked by the U.S. Senate and never made it out
of Congress.*

The Elimination and Tolling of Federal Statute
of Limitations

In September 2022, President Biden signed the Eliminating
Limits to Justice for Child Sex Abuse Victims Act into law, elimi-
nating the statute of limitations for TVPRA civil claims brought
by minors.”® See 18 U.S.C. § 2255. Before this law, the statute of
limitations for all TVPRA claims was ten years after the plaintiff’s
eighteenth birthday or ten years after the injury was discovered.*
The law does not have a retroactive effect, and only applies to
claims that have not yet expired under the previous statute of
limitations for the TVPRA.* Essentially, anyone under the age of
28 in September 2022 will not be time-barred from filing claims
under the TVPRA if they were trafficked as a child. The statute of
limitations of 10 years still applies to individuals who claimed they
were adults when trafficked.

Claims presented pursuant to the FLSA generally have a two-
year statute of limitations (or three years for willful violations).

However, some federal courts have allowed for equitable tolling
for FLSA claims where “extraordinary circumstances” exist. Equi-
table tolling is a doctrine wherein the court grants an extension of
the statute of limitations, allowing claims previously time-barred
to be pursued. In Cruz v. Maypa, the Fourth Circuit held that the
plaintiff was entitled to file and pursue her time-barred FLSA claims
as her employer had “confiscated her passport, isolated her from
other people, monitored her communications, and threatened that
she would be imprisoned and deported if she tried to escape.”*
The Fourth Circuit held that the plaintiff was entitled to equitable
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tolling as the situation was “beyond plaintiffs’ control ma[king] it
impossible to file the claims on time.”?” The court cautioned that
equitable tolling is a “rare remedy” and only available where the
plaintiff has “exercise[d] due diligence in preserving [her] legal
rights.”?

While the standard for equitable tolling is extremely difficult to

reach, it can be done, especially in the context of human trafficking.

Recent Guidance from U.S. Courts

The most recent and persuasive Federal Court opinion on the
TVPRA and other human trafficking claims comes from the Elev-
enth Circuit. In Doe #1 v. Red Roof Inns, Inc., the Eleventh Circuit
further elaborated on the second element of beneficiary claims
under the TVPRA.

To substantiate a third-party claim, otherwise known as a ben-
eficiary claim, under the TVPRA, the plaintiff must plausibly allege
and eventually prove that the defendant “(1) knowingly benefited,
(2) from taking part in a common undertaking or enterprise involv-
ing risk and potential profit, (3) that undertaking or enterprise
violated the TVPRA as to the plaintiff, and (4) the defendant had
constructive or actual knowledge that the undertaking or enterprise
violated the TVPRA as to the plaintiff”** Simply put, association
to sex trafficking does not equate to liability under the TVPRA, as
“some participation in the sex trafficking act itself must be shown.”*°

As a matter of first impression, the Eleventh Circuit held that
to prove the second of these four elements, it must be shown that
a business “took part in a common undertaking or enterprise
involving risk and potential profit,” to be liable for third parties
claims.* This is a departure from the previous interpretation of
the second element, which had been to use the same definition
of “participation in a venture” as outlined in U.S.C. § 1591, the
TVPRA’s criminal prohibition: “knowingly assisting, supporting,
or facilitating” human trafficking.*

The Court explained that U.S.C. § 1591 explicitly provides that
definitions of § 1591(e) be used in “this section.”*® As such, these
definitions cannot give meaning to phrases outside U.S.C. § 1591.*
Given that the civil portion of the TVPRA is governed by U.S.C.
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§ 1595, “participation in a venture” for civil liability is not the same
as it is for criminal liability.>> To support this analysis, the Court
pointed out that imputing the exact definition of U.S.C. § 1591 into
the elements for civil liability results in a nonsensical sentence.*

This new interpretation increases the burden and difficulty for
the plaintiffs to bring claims for civil damages, especially in regard
to claims against franchisors. Even though the franchisors in Doe
#1 had “controlled the policies and standards” for franchisees,
“sent inspectors to examine hotels,” “monitored online reviews,’
and trained managers for the hotels, they did not participate in
the venture as required by the TVPRA.?” Essentially, there needs to
be allegations and eventually proof that the business or franchisor
did more than simply run their business. There should be actions
undertaken by the business that point toward their involvement in
human trafficking because “observing something is not the same
as participating in it.”*

Combating Human Trafficking Internally

The best way to insulate your business from facing third-party
claims under the TVPRA and similarly drafted statutes is to ensure
that there are active and consistently upheld policies that increase
the overall awareness of human trafficking throughout the busi-
ness. The most highly recommended way of doing this is through
video or in-person trainings.

These trainings do not necessarily need to be formal curricu-
lum-based training programs. This implemented training could be
as simple as having employees watch some of the human-trafficking
awareness videos produced by the Department of Homeland Secu-
rity’s Blue Campaign and then having the employee sign some sort
of certification or log to document what they did. Nonetheless, it is
recommended that employees go through an official curriculum-
based training.

Twenty-two states require that hospitality-centric or transpor-
tation-focused businesses, like hotels and airports, display some
kind of poster depicting the number to the National Human Traf-
ficking Hotline.” The most effective posters are those with multiple
translations available in Chinese, English, Korean, Russian, Spanish,
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Tagalog, and Vietnamese.” Even if your state does not require a
poster on human trafficking, it is highly recommended that busi-
nesses have one on display as it will provide vital information to
human-trafficking victims who see it. Also, the posters can spread
human-trafficking awareness to patrons, which increases the overall
vigilance for human-trafficking activities.

In addition to developing policies that spread awareness of
human trafficking, there should also be protocols in place to dic-
tate what an employee should do if he or she suspects human traf-
ficking is occurring. Who should be notified of these suspicions?
What documentation, if any, is made to report on the situation?
How soon will law enforcement be involved?

It is critical that these policies and protocols be written out and
feature some sort of documentation requirement. Documentation
increases the likelihood of consistent implementation in the future
and provides tangible evidence of a business’s attempts to eliminate
human trafficking from their premises.

Conclusion

The case law surrounding the TVPRA and similarly drafted
statutes is still in its early stages, leaving little guidance from U.S.
Courts on how to navigate claims stemming from human traffick-
ing. However, if businesses take active and affirmative steps to
prevent human trafficking on their premises and follow up with
documentation, they can build a foundation for their own defense,
as well as help to prevent these heinous crimes to begin with.

* Coryne Levine (coryne.levine@swiftcurrie.com) and Pamela
Lee (pamela.lee@swiftcurries.com) are attorneys at Swift, Currie,
McGhee & Hiers LLP. Coryne defends businesses and insurers in
claims related to commercial litigation, sexual abuse, governmental
liability, premises liability, automobile litigation, and construction law.
Coryne Levine will be changing her last name in September 2023 to
Leyendecker. Pamela has more than 15 years of experience practicing in
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the firm’s litigation section. She devotes her entire practice to litigation,
including various tort liability litigation, insurance coverage disputes,
and the defense of insurance bad faith matters.
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