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A. CONTRACT PROVISIONS 

1. Arbitration versus litigation: considerations.  

a. As an initial matter, regardless of whether arbitration or litigation is chosen, the 

parties always have the ability in drafting the contract to require mediation prior to 

any form of dispute resolution; 

b. Many benefits to arbitration over litigation, but not always.  A number of objective, 

known factors should be considered.  Think about the type of client and type of 

project at issue.  Do you represent an owner, GC or subcontractor; how big is the 

contract; residential or commercial; how many parties involved; where are the 

parties located; etc.  Are you in a negotiating position where you can try to retain 

unilateral power to elect arbitration or litigation at the time that a dispute arises; 

c. Costs – Arbitration may be less expensive than litigation, but that is not always the 

case.  The nature of the dispute is not known at the time the agreement is drafted, 

which can make it difficult to predict how much discovery, or other cost influencing 

factors will be needed to resolve a claim.  Nonetheless, as a general proposition, 

arbitration is an attractive option for construction cases.  In arbitration, you must 

pay one or sometimes three people to hear your case, which is not a cost that you 

would encounter in litigation; however, with arbitration, the matter generally 

proceeds much more quickly.  Because you have more access to an arbitrator than 

to a superior court judge, you can resolve disputes along the way to arbitration more 

quickly.  In arbitration, you also have the certainty of an actual arbitration date, 

versus the stressful and costly scenario that many have experienced in litigation:  

preparing for trial, subpoenaing witnesses, etc., only to get bumped on the day of 

trial because the court scheduled three other matters to proceed on the same date in 



 
 

front of the same judge.  Arbitration also removes the risk that one party will choose 

to have a jury trial.  A jury may not understand a highly technical case, and dealing 

with a jury impacts the amount of time and money needed to try the case.  

Additionally, the finality of the determination may make the initial cost of 

arbitration more favorable in the long run than litigation;  

d. Finality of judgment – Again, one of the most compelling factors weighing in favor 

of arbitration;   

e. Expertise – Arbitration provides the parties with the ability to choose fact finders 

with specialized experience in their fields; 

f. Evidence – Arbitration standards may be more flexible, which can be good or bad 

depending on your client’s position in the case; certain witnesses may be able to 

appear by video rather than live in court;   

g. Confidentiality/privacy – Relative privacy associated with arbitration may be 

preferable to litigation in open court.   

h. Customizable - Ability to craft scope/method of arbitration, e.g., build in limitations 

on presentation length; provide that will be accelerated for arbitration to take place; 

determine what types of damages will be recoverable. 

 

2. Form of the Contract:  

a. Random contractor created agreement – Who knows what you will find, but be 

prepared to tailor the dispute resolution clause to account for the above-listed 

considerations.   

b. A201–2007 (General Conditions)   

i. Initial decision maker (often architect) must make a decision as a condition 

precedent to mediation.   

ii. Mediation is a condition precedent to any other form of dispute resolution.  

iii. Owner and contractor make a selection regarding arbitration or litigation by 

literally checking a box.  

§6.2 BINDING DISPUTE RESOLUTION  

For any Claim subject to, but not resolved by, mediation pursuant to 

Section 15.3 of AIA Document A201–2007, the method of binding 

dispute resolution shall be as follows:  

(Check the appropriate box. If the Owner and Contractor do not 

select a method of binding dispute resolution below, or do not 

subsequently agree in writing to a binding dispute resolution method 

other than litigation, Claims will be resolved by litigation in a court 

of competent jurisdiction.)  

… Arbitration pursuant to Section 15.4 of AIA Document A201–

2007  

… Litigation in a court of competent jurisdiction  

… Other (Specify)  

iv. Section 15.4. ARBITRATION provides: 

§15.4.1 If the parties have selected arbitration as the method for 

binding dispute resolution in the Agreement, any Claim subject to, 

but not resolved by, mediation shall be administered by the 

American Arbitration Association in accordance with its 



 
 

construction Industry Arbitration Rules in effect on the date of the 

Agreement.  A demand for arbitration shall be made in writing, 

delivered to the other party to the Contract, and filed with the person 

or entity administering the arbitration.  The party filing a notice of 

demand for arbitration must assert in the demand all Claims then 

known to that party on which arbitration is permitted to be 

demanded.   

c. ConsensusDOCS 200 – Different initial procedure prior to initiation of arbitration, 

but similar method of selection.   

 

3. Recent New Jersey case law raises questions as to the enforceability of certain 

alternative dispute resolution clauses.   

a. The New Jersey Supreme Court has long held that “arbitration is a favored form of 

relief.” Marchak v. Claridge Commons, Inc., 134  N.J. 274, 281 (1993) (citing 

Barcon Assocs. v. Tri–County Asphalt Corp., 86 N.J. 179, 186 (1981) (listing 

statutes and cases favoring arbitration).  The Court has specifically held that 

“arbitration and conciliation are particularly useful means for resolving 

construction-contract cases.” Marchak, 134 N.J. at 281 (emphasis added).  The 

Court has previously observed that no policy considerations prevent homeowners 

and builders from agreeing to arbitrate their disputes, and in fact many policy 

considerations promote alternative dispute resolution.  Id. at 282.  The New Jersey 

legislature has specifically authorized persons to enter binding agreements to 

arbitrate and to accept the arbitrator’s award.  N.J.S.A. 2A:24–2.   

b. The Federal Arbitration Act (“FAA”) (Pub.L. 68–401, 43 Stat. 883, enacted 

February 12, 1925, codified at 9 U.S.C. § 1 et seq.) allows for resolution of 

disputes through arbitration where the transaction involves interstate commerce.   

c. AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740 (2011).  Section 2 of the 

Federal Arbitration Act (FAA) makes agreements to arbitrate “valid, irrevocable, 

and enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contract.”  In Concepcion, the Court determined that the FAA 

prohibits states from conditioning the enforceability of certain arbitration 

agreements on the availability of classwide arbitration procedures. 

d. Atalese v. U.S. Legal Services Group, L.P., 219 N.J. 430, 436, (2014).   

i. In Alatese, the plaintiff entered into a contract for debt-adjustment services 

with United States Legal Services Group (USLSG) for debt-relief services.   

ii. The agreement contained an arbitration clause: 

Arbitration: In the event of any claim or dispute between client and 

the USLSG related to this Agreement or related to any performance 

of any services related to this agreement, the claim or dispute shall 

be submitted to binding arbitration upon the request of either party 

upon the service of that request on the other party. The parties shall 

agree on a single arbitrator to resolve the dispute. The matter may 

be arbitrated either by the Judicial Arbitration Mediation Service or 

American Arbitration Association, as mutually agreed upon by the 

parties or selected by the party filing the claim. The arbitration shall 

be conducted in either the county in which client resides, or the 



 
 

closest metropolitan county. Any decision of the arbitrator shall be 

final and may be entered into any judgment in any court of 

competent jurisdiction. 

iii. The plaintiff in Atalese was an unrepresented, individual consumer, not a 

business or legally formed entity.   

iv. In deeming the arbitration clause unenforceable, the Court expressed 

concern that, in the context of consumer contracts, “an average member of 

the public may not know -- without some explanatory comment -- that 

arbitration is a substitute for the right to have one’s claim adjudicated in a 

court of law.”   

v. While the Court did not offer any particular phraseology sufficient to 

knowingly waive the right to litigate in a court of law, it explained that the 

waiver, “at least in some general and sufficiently broad way, must explain 

that the plaintiff is giving up her right to bring her claims in court or have a 

jury resolve the dispute.”  

vi. The Court held the arbitration agreement at issue was not enforceable 

because it “did not clearly and unambiguously signal to plaintiff that she 

was surrendering her right to pursue her statutory claims in court.”  

vii. The Court reconciled its holding with the FAA by noting that it was not 

singling out arbitration clauses, and that in numerous contexts, waiver of 

rights provisions would be similarly scrutinized.    

e. Dispenziere v. Kushner Companies, N.J. Super. LEXIS 157 (N.J. App. Div. 

November 21, 2014) 

i. The Appellate Division, relying on Atalese, deemed an arbitration clause in 

a condominium unit purchase agreement invalid because that did not 

include “clear and unambiguous” language that the purchasers were 

waiving their right to sue in court.   

ii. The arbitration clause at issue in that matter provided that “Any disputes 

arising in connection with this Agreement . . . shall be heard and determined 

by arbitration before a single arbitrator . . . .  The decision of the arbitrator 

shall be final and binding.  Costs of arbitration shall be borne equally 

between the Seller and the Purchaser.  This clause shall survive closing of 

title.” 

iii. The Court held that the clause did not inform the plaintiffs that they were 

waiving their right to seek relief in a court of law.   

iv. Note that although Dispenziere, like Atalese, involved individual 

consumers, “consumers” under New Jersey law, are not necessarily limited 

to individuals.   

f. Morgan v. Sanford Brown Institute (075074) (A-31-14), argued December 2, 2015, 

decided June 14, 2016.   

i.  Plaintiffs filed a lawsuit claiming that the misrepresentations and deceptive 

business practices of defendant Sanford Brown Institute and certain 

defendant administrators led them both to enroll in Sanford Brown’s 

ultrasound technician program. The enrollment agreement signed by 

plaintiffs contained an arbitration provision that nowhere mentions that the 

two students were surrendering their right to resolve their legal claims in a 



 
 

judicial forum. 

ii.  “The issue in this case is whether a judge or an arbitrator will decide 

whether the parties agreed to arbitrate the consumer-fraud and other claims 

raised in plaintiffs complaint.”  

iii. “The arbitration provision and purported delegation clause in the enrollment 

agreement fail to comply with the requirements of First Options of Chi., 

Inc. v. Kaplan, 514 U.S. 938 (1995), and Atalese v. U.S. Legal Servs. Grp., 

219 N.J. 430 (2014).  They also fail to satisfy the elements necessary for the 

formation of a contract.  Consequently, whether the parties agreed to 

arbitrate their dispute is an issue for determination by the court. The Court 

holds that the arbitration and delegation provisions of the agreement are 

unenforceable.”  

iv. The plaintiffs in Morgan were individual consumers, a fact that the Court 

pointed to repeatedly in its decision.   

v. “The arbitration agreement and purported delegation clause are subject to 

state-law contract principles. The arbitration provision fails to comply with 

the dictates of Atalese because it fails to explain that arbitration is a 

substitute for the right to seek relief in our judicial system. The meaning of 

arbitration is not self-evident, and the arbitration provision is otherwise 

difficult to read. The agreement is not written in plain language that would 

clearly inform the average consumer that he or she is giving up the right to 

seek relief in a judicial forum. This minimal knowledge of the meaning and 

effect of arbitration, which was necessary to establish a meeting of the 

minds based on a common understanding of the contract terms and enable 

the student plaintiffs to give informed assent, is absent here. This flaw also 

extends to the purported delegation clause. The arbitration provision and the 

purported delegation clause are unenforceable.” 

g. Blackman & Co., Inc. v. GE Business Financial Services, Inc., decided July 7, 

2016, U.S. District Court for the District of New Jersey.  Arbitration clause was 

not applicable to post construction issues.   

h. New Jersey Law Journal Editorial, August 15, 2016, “Limit Atalese to Consumer 

Cases,” http://www.njlawjournal.com/id=1202765301217/Limit-Atalese-to-

Consumer-Cases?slreturn=20160727084911 

 

4. Drafting an enforceable arbitration clause.   

a. Define arbitration. Explain what it means to arbitrate, and how that is distinguished 

from litigation in a court of law.  Finality; trier of fact.   

b. Include explicit waiver language.  The arbitration clause must specifically state that 

they are waiving their right to go to court and their right to a jury trial.   

c. Use all caps or bold.   

d. Have the parties initial the arbitration provision. 

 

 

 

http://www.njlawjournal.com/id=1202765301217/Limit-Atalese-to-Consumer-Cases?slreturn=20160727084911
http://www.njlawjournal.com/id=1202765301217/Limit-Atalese-to-Consumer-Cases?slreturn=20160727084911


 
 

B. ADMINISTERED, NON-ADMINISTERED or AD HOC ARBITRATION 

 

1. Domestic Arbitration Providers – AAA, JAMS, CPR Institute, NAM 

 

A. What they Provide 

 

1) Comprehensive rules and procedures for different sizes and types of cases 

that frequently have been tested and are well understood 

2) Sample contract clauses incorporating their rules and services 

3) Maintains a panel of specialized, experienced neutrals 

4) May require administration services or arrange for a non-administered 

proceeding 

5) Establish ethics codes and disclosure requirements 

6) Work with counsel to match arbitrators to the dispute 

 

B. Administration Services 

 

1) Conducting administrative conferences as requested and especially in 

Large, Complex Cases -  

(a) to obtain additional information about the nature and magnitude of the 

dispute and the anticipated length of hearing and scheduling; 

(b) to discuss the views of the parties about the technical and other 

qualifications of the arbitrator as well as an efficient method for selecting 

the arbitrator; 

(c) to obtain conflicts statements from the parties; 

(d) to consider, with the parties, whether mediation or other non-

adjudicative methods of dispute resolution might be appropriate; 

(e) to identify whether there are other related arbitrations for potential 

consolidation or parties who may request to join the arbitration; 

(f) to discuss means and methods for cost-effective case management; and 

(g) to discuss any other items which may facilitate the management of a 

complex arbitration. 

2) Identifying parties needs with respect to arbitrator qualifications 

3) Providing lists of potential arbitrators and screening 

4) Handling Arbitrator appointments and ruling on disclosures/conflicts 

5) Administration of arbitrator compensation 

6) Scheduling hearings, hearing rooms and necessary arrangements 

7) Managing communications 

8) Facilitating timely and cost-effective proceedings 

 

C.  Non-administered Arbitration 

 

1) Generally, provides established rules and access to panel of arbitrators  

2) May work with counsel on arbitrator selection and appointment 

3) After appointment, counsel deal directly with arbitrator(s) for remainder of 

the proceedings 



 
 

 

D. Ad-Hoc Arbitration - the Parties are required to: 

 

1) incorporate by reference established rules or create from scratch rules 

governing the proceeding 

2) search out and select arbitrators 

3) manage disclosures, terms of engagement and compensation 

4) specify arbitrator authority, ethical and confidentiality obligations 

 

C. RULES 

 1. Procedural 

 Case Administration 

AAA Rules1 – Rule R-2 of the AAA Construction Industry Arbitration Rules (2015) provides 

that the parties authorize the AAA to administer the arbitration.  

JAMS Rules 2– The JAMS Engineering and Construction Arbitration Rules (2014) do not 

require that JAMS be the administrator of the arbitration. 

Level of Detail Required in the Initial Demand of Notice for Arbitration 

AAA Rules3 – The demand for arbitration shall include: A statement setting forth the nature of the 

claim including the relief sought and the amount involved. A more detailed statement of the claims 

can be addressed at a preliminary hearing. 

JAMS Rules4 - Claimant shall submit notice of its claim and remedies sought together with a 

statement of their factual basis. Also, under the JAMS rules (while not required with the initial 

demand) there is the duty to disclose initial information, and a duty to supplement that information, 

which is addressed in the information exchange segment below.  

Interpretation of Rules and the Law 

AAA Rules – AAA rules provide that the arbitrator and the AAA shall be the interpreter of the 

rules with no specific reference to the law.5 AAA has industry professionals (non-lawyers) that 

may be chosen as arbitrators. Also, the industry professional arbitrators may ask for legal briefs 

and authority from the parties’ counsel. Limited review of the award is that which is provided by 

the applicable law.6 

                                                           
1 Rule R-2, AAA Construction Industry Arbitration Rule (2015).   
2 Rule, JAMS Engineering and Construction Arbitration (2014) 
3 Rule R-4, AAA Construction Industry Arbitration Rules (2015).  

4 Rule 9, JAMS Engineering and Construction Arbitration Rules (2014).   
5 Rule R-8, AAA Construction Industry Arbitration Rule (2015).  
6Ssee also ICAP Corporates, LLC v. Drennan, 2016 WL 644145 (D.N.J. Feb. 16, 2016) (The District Court vacated 

an arbitration award in an employment case because the arbitration panel limited certain testimony of employer’s 

representatives and prohibited other people from testifying without providing a valid reason why this occurred. 



 
 

JAMS Rules – JAMS rules provide that the arbitrator and JAMS shall be the interpreters of the 

rules, but that “the law will govern any conflict between the rules and the law.”7 All JAMS 

arbitrators have been trained as lawyers. 

 2. Evidentiary  

AAA Rules – Under AAA rules there shall be no discovery or information exchange unless the 

parties agree or the arbitrator orders it, with the following exceptions: the arbitrator may direct the 

production of documents and other information, and the identification of any witnesses to be 

called.8 At least 7 calendar days prior to the hearing, or by the date established by the arbitrator, 

the parties shall exchange copies of all exhibits they intend to submit at the hearing. 

Under the AAA Fast Track Rules at least 5 business days prior to the hearing or no later than the 

date established by the arbitrator, the parties shall (a) exchange directly between themselves copies 

of all exhibits, affidavits and any other information they intend to submit at the hearing, and (b) 

identify all witnesses they intend to call at the hearing. No other discovery is permitted unless 

agreed or the arbitrator orders it.9  

Under the AAA Large Complex Case Rules the parties may conduct such discovery as may be 

agreed to by all parties provided, however, the arbitrator may place such limitations on the conduct 

of such discovery as the arbitrator shall deem appropriate.10 At the discretion of the arbitrator, 

upon good cause shown and consistent with the expedited nature of arbitration, the arbitrator may 

order depositions of, or the propounding of interrogatories to, persons who may possess 

information determined by the arbitrator to be necessary to a determination of the matter. The 

parties shall exchange copies of all exhibits intended to be submit at the hearing 10 calendar days 

prior to the hearing unless the arbitrator determines otherwise.  

JAMS Rules – Under the JAMS Engineering and Construction Arbitration Rules the parties shall 

cooperate in good faith in the voluntary and informal exchange of all non-privileged documents 

and other information (including electronically stored information (“ESI”) relevant to the dispute 

or claim immediately after commencement of the arbitration.11 The parties shall complete an initial 

exchange of all relevant , non-privileged documents, including, without limitation, copies of all 

documents in their possession or control on which they rely in support of their positions, names of 

individuals who may have relevant knowledge or who may be called as witnesses at the time 

arbitration hearing, and names of experts who have been retained or who may be called to provide 

expert testimony at the arbitration hearing, within twenty-one (21) calendar days after all pleadings 

or notice of claims have been received. The JAMS rules require a party to supplement the 

disclosure information given as new documents/data become available. Final expert reports of 

testifying experts will be exchanged as scheduled in the preliminary conference or within 14 days 

after the close of discovery. The arbitrator may modify these obligations.  

D. FEES, COSTS AND DEPOSITS 

                                                           
7 Rule 11, JAMS Engineering and Construction Arbitration Rules (2014).  
8 Rule R-24, AAA Construction Industry Arbitration Rules (2014.  
9 Rule F-8, AAA Construction Industry Arbitration Rules (2015).  
10 Rule L-S, AAA Construction Industry Arbitration Rules (2015).  
11 Rule 17, JAMS Construction Industry Arbitration Rules & Procedures (2014).  



 
 

 1.  AAA (Construction Industry Arbitration Rules and Mediation Procedures) 

Amount of Claim Initial Filing Fee Final Fee 
Up to $75,000.00 $750.00 $800.00 

≥ $75,000.00 to $150,000.00 $1,750.00 $1,250.00 

≥$150,000.00 to $300,000.00 $2,650.00 $2,000.00 

≥$300,000.00 to $500,000.00 $4,000.00 $3,500.00 

≥$500,000.00 to 

$1,000,000.00 

$5,000.00 $6,200.00 

≥$1,000,000.00 to 

$10,000,000.00 

$7,000.00 $7,700.00 

≥$10,000,000.00 $10,000.00 plus .01% of the 

claim amount above 

$10,000,000.00 up to 

$65,000.00 

$12,500.00 

Undermined Monetary 

Claims 

$7,000.00 $7,700.00 

Nonmonetary Claims $3,250.00 $2,500.00 

Deficient Filing Fee $500.00  

 

The Initial Filing Fee is payable in full by a filing party when a claim, counterclaim, or additional 

claim is filed.  

The Final Fee will be incurred for all cases that proceed to their first hearing and is payable in 

advance at the time the first hearing is scheduled.  

JAMS Filing Fees - For two-party matters, JAMS charges a $1,200 Filing Fee, to be paid by the 

party initiating the Arbitration. For matters involving three or more parties, the Filing Fee is 

$2,000. A Case Management Fee of 12% will be assessed against all Professional Fees, including 

time spent for hearings, pre- and post-hearing reading and research and award preparation. 

E. SPECIAL PURPOSE RULES AND CONSIDERATIONS 

 1. Residential Lien Law Arbitration - Notice of Unpaid Balance  

Under the Construction Lien Law, a lien claimant involved in a residential construction contract 

must complete various additional procedural steps before filing a lien, most of which are not 

required of a non-residential claimant. Specifically, as a condition precedent to filing a residential 

construction lien, a claimant must file a Notice of Unpaid Balance and Right to File Lien (NUB), 

serve a demand for arbitration, satisfy the procedures for instituting an expedited proceeding under 

the American Arbitration Association (AAA), and, finally, arbitrate the claim.  

The American Arbitration Association is not required to proceed with administration of the claim 

if it determines that the demand does not fulfill the filing requirements.  However, once that is 

satisfied, the arbitrator must determine the validity of the amount of the lien, as well as the setoffs 

and counterclaims.  The arbitrator is required to make these determinations within 30 days of 

receipt of the demand for arbitration by the American Arbitration Association. This period cannot 



 
 

be extended unless otherwise agreed to by the parties and essentially applies as well to the 

alternative dispute mechanism agreed to between the parties. N.J.S.A. 44A-21(b)(6). In the event 

that the arbitrator determines that there is an amount for which a valid lien shall attach to the 

improvement, the lien claimant must file the lien within ten days of receipt of the determination. 

The failure to do the above within the ten day period shall render the lien claim invalid. N.J.S.A. 

2A:44A:21(b)(8). 

2. AAA Fixed Time and Cost Construction Arbitration 

Provides an arbitration process that will be predictable in terms of total time and cost. The 

Supplementary Rules are most appropriately used for cases with discrete issues that would benefit 

from limited document exchange and discovery. The Supplementary Rules envision the parties 

and their representatives working in a collaborative manner to move cases along within the 

required timeframes. 

Highlights of Fixed Time and Cost Procedures: 

 

Used by agreement of the parties in two party cases 

Requirement that counsel to meet and confer and present discovery plan, for arbitrator 

modification or approval 

Limits discovery, number of hearing days, and overall duration 

Limits on hourly rates and the time arbitrators can spend (bill for) for study time 

Limits length of post hearing briefs to five pages and of the Award to three pages 

3. AAA Optional Appellate Rules 

 

The Optional Appellate Rules provide for an appeal to an appellate arbitral panel that would apply 

a standard of review greater than that allowed by existing federal and state statutes. The appellate 

rules anticipate an appellate process that can be completed in about three months, while giving 

both sides adequate time to submit appellate briefs. The rules permit review of errors of law that 

are material and prejudicial, and determinations of fact that are clearly erroneous. 

 

 

 

Appendix I -  “New AAA Rules Provide Straightforward Guidelines for Appeals”  

by: Richard H. Steen  

Construction Litigation (American Bar Association Vol. 23, No. 2, Spring, 

2014) 

 

 Appendix II – Construction Arbitration Resources 

 


